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Overview

e This Practice Note discusses the ways in which employment contracts in the DIFC are terminated under DIFC Law No. 2
/2019 DIFC Employment Law.

e This Practice Note also looks at the entitlements of employees upon their termination, including payment of final dues
and gratuity.

Definitions

® EOSG: End of service gratuity.
Practical Guidance

Termination of employment contracts
Minimum notice

Article 62(2) of DIFC Law No. 2/2019 specifies the minimum notice requirements that need to be fulfilled when terminating
employment contracts which are as follows:

e Seven days if the continuous employment is less than three months, including any period of secondment.

e 30 days if the continuous employment is more than three months but less than five years, including any period of
secondment.

e 90 days if the continuous employment is five years or more, including any period of secondment.
Article 62(2) of DIFC Law No. 2/2019 notice requirements do not apply in the following circumstances:

e During any probationary period agreed in the employment contract.
o In the case of a fixed term employment contract which will expire at the end of the term.

e In respect of termination for excessive sick leave in accordance with article 36(1) of DIFC Law No. 2/2019.

Article 62(3) of DIFC Law No. 2/2019 permits the parties to contractually agree to a longer notice period.

An employer is able to pay the employee in lieu of notice for all or part of the notice period (article 62(4) of DIFC Law No. 2
/2019) or if the employee agrees to such a payment in an agreement entered into pursuant, that no false representations have
been made prior to employment (article 11(2)(b) of DIFC Law No. 2/2019).

DIFC Law No. 2/2019 specifies a maximum probation period of up to six months (article 14(2)(l) of DIFC Law No. 2/2019). It is
common practice for employers to have probationary provisions contained in the employment contracts. Such probationary
periods tend to range from three to six months, depending on the position and the seniority of the employee. The maximum
probationary period is six months.

Employers are entitled to stipulate the specific notice period during the probationary period. Article 62(6)(a) of DIFC Law No. 2
/2019 specifically states that the minimum notice period requirements do not apply during any probation period agreed in an
employment contract. However, quite often employers opt for a week's notice requirement during the probationary period.

Contrary to the position under DIFC Law No. 2/2019, Federal Decree-Law No. 33/2021 On Regulation of Labour Relations sets
out that employers need to give employees on probation 14 days’ notice to terminate their employment. Similarly, an
employee must serve 14 days termination notice. Article 9(3) of Federal Decree-Law No. 33/2021 states that should an
employee secure alternative employment in the UAE within three months, the employee will notify the employer in writing
with a minimum one month notice from the date they wish to terminate the contract. In the event an employee leaves the
employer within the probationary period, the new employer must pay the old employer’s recruitment costs.

If an employer chooses to place the employee on probation, it is best practice at the end of the probationary period to conduct
an appraisal of the employee's performance prior to confirming the employee's permanent employment.

Article 63(1) of DIFC Law No. 2/2019 addresses termination for “cause”. Pursuant to article 63(1) of DIFC Law No. 2/2019,
either the employer or employee are entitled to terminate the employment with immediate effect in circumstances where the
conduct of one party warrants termination and where a reasonable employer or employee would have terminated the
employment as a consequence.

Article 63(1) of DIFC Law No. 2/2019 does not actually define “cause” or the circumstances in which termination without
notice is justified. It is generally accepted that these circumstances are limited to cases of gross misconduct.

Article 63(2) of DIFC Law No. 2/2019 states that if an employee terminates their employment for causes pursuant to article 63
(1) of DIFC Law No. 2/2019, the employee will be entitled to:

e payment of their wages in lieu of their notice period;
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e a gratuity payment, calculated to include the notice period that the employee would have been required to give to
terminate their employment; and

e a payment in lieu of the employee’s accrued untaken vacation leave, calculated to include the notice period that the
employee would have been required to give to terminate their employment.

Article 63(3) of DIFC Law No. 2/2019 states if an employer terminates the employment of an employee for causes pursuant to
article 63(1) of DIFC Law No. 2/2019:

o the employee will not be entitled to receive any payment of wages in lieu of their notice period; and

o the employee’s gratuity payment and outstanding vacation leave will be calculated up to the termination date.
Article 64(1) of DIFC Law No. 2/2019 gives the employee the right to request a written statement of reasons for termination if
such termination was for cause under article 63(1) of DIFC Law No. 2/2019. The employee has up to 30 days from their

termination date to make this request. The employer needs to provide a written statement of reasons within 14 days from the
receipt of such a request.

Article 64(2) of DIFC Law No. 2/2019 states that there must be sufficient detail included in any written statement of reasons
under article 64(1) of DIFC Law No. 2/2019, in order for a reasonable person to understand the reasons for the termination of
the employee’s employment for cause under article 63(1) of DIFC Law No. 2/2019.

Procedures for termination for gross misconduct

Although DIFC Law No. 2/2019 does not specify any particular procedure that needs to be followed prior to the termination of
an employee’s contract under article 63(1) of DIFC Law No. 2/2019, most employers in the DIFC have adopted corporate
disciplinary and grievance procedures in order to follow a fair procedure when dismissing employees for gross misconduct
under article 63(1) of DIFC Law No. 2/2019.

In comparison, article 39 of Federal Decree-Law No. 33/2021 sets out the various disciplinary sanctions that an employer may
impose which are as follows:

e Written notice.

e Written warning.

e Deduction from remuneration without exceeding the remuneration of five days per month.

e Deprivation of the periodical increment for a period not exceeding one year.

e Denial of promotion.

e Dismissal from service while preserving the worker’s right to an EOSG.
Article 24 of Cabinet Decision No. 1/2022 On the Implementing Regulation of Federal Decree-Law No. 33/2021 Regarding the

Regulation of Employment Relationships clearly sets out the guidelines and process for conducting investigations for gross
misconduct allegations and for any necessary imposing disciplinary sanctions.

In addition to the above, it is recommended, as a matter of good practice for the employer, to provide minutes of any
investigation/disciplinary meeting to the employee and in serious cases offer a right of appeal.

Sick leave and termination

Pursuant to article 36(1) of DIFC Law No. 2/2019, an employer is entitled to terminate an employee who takes more than 60
working days of sick leave in a 12-month period. In such circumstances, the employer is entitled to terminate the employment
contract with immediate effect on written notice to the employee.

Article 36(2) of DIFC Law No. 2/2019 states that article 36(1) of DIFC Law No. 2/2019 does not apply where an employee has
taken sick leave due to a disability, as defined in article 59(8)(a) of DIFC Law No. 2/2019.

Article 31(3) of Federal Decree-Law No. 33/2021 states the worker may, after the end of his probation period, have sick leave of
not more than 90 consecutive or intermittent days per year, provided that it is calculated as follows:

o the first 15 days with full pay;

e the following 30 days with half pay;

o the subsequent period without pay.
Article 31(5) of Federal Decree-Law No. 33/2021 states that the employer may terminate the worker’s service after exhausting

their sick leave, if they are unable to return to work, provided that the worker receives all their financial entitlements in
accordance with the provisions of Federal Decree-Law No. 33/2021 and Cabinet Decision No. 1/2022.

Entitlements upon termination
Gratuity payment

In accordance with article 66 of DIFC Law No. 2/2019, an employee who completes continuous employment of one year is
entitled to receive EOSG upon the termination of employment.

f( " LexisNexis


https://www.lexismiddleeast.com

Article 66(2)(a) of DIFC Law No. 2/2019 states that entitlement to gratuity is 21 days basic wage for the first five years of
continuous service and 30 days' basic wage for each year after the first five years of continuous service (article 66(2)(b) of the
DIFC Law No. 2/2019). Such gratuity should not exceed twice the employee’s annual salary.

Employees are only entitled to the gratuity payment in line with the above regime up until 31 January 2020 following which
the DIFC Employee Workplace Savings Scheme regime is applicable.

DIFC Employee Workplace Saving Scheme

The DIFC introduced the DIFC Employee Workplace Savings Scheme (DEWS) which came into effect on 1 February 2020. The
DEWS regime has superseded the end of service gratuity scheme and employees working with the DIFC entities must be
registered onto either the workplace savings or pensions plan.

In accordance with clause 66(7), an employer must, on a monthly basis, pay a percentage of an employee’s monthly basic wage
into DEWS with 5.83% payable for the first five years of service and 8.33% for each additional year thereafter.

Payment of wages upon termination

Article 19(1) of DIFC Law No. 2/2019 specifies that an employer must pay employees all remuneration, the gratuity payment,
all accrued but untaken annual leave, and all outstanding amounts due in respect of the employee under article 66(7) of DIFC
Law No. 2/2019, within 14 days of the employee's termination. An identical timeframe is provided under article 53 of Federal
Decree-Law No. 33/2021.

If an employer fails to comply with article 19(1) of DIFC Law No. 2/2019, the employee is able to claim a penalty under article
19(2) of DIFC Law No. 2/2019, which is equivalent to the employee's daily wage for each day the employer is in arrears of its
payment obligations under article 19(1) of DIFC Law No. 2/2019. Employers need to be mindful of article 20 of DIFC Law No. 2
/2019, which stipulates that no unauthorised deductions will be made from an employee's wages, unless:

o the deduction is permitted under DIFC Law No. 2/2019, or agreed to in an employment contract;

e the employee has given prior written consent to such deductions, provided that such deductions is not prohibited
under DIFC Law No. 2/2019;

e the deduction is a reimbursement for an overpayment of wages, or expenses or to recoup benefits utilised by an
employee in excess of their accrued entitlement under their employment contract; or

e the deduction has been ordered by the court.

In practice, if an employer needs to deduct an amount from the final payment given to the employee, such deductions should
clearly be outlined in the statement of final dues given to the employee. It is best practice to ensure that any such statements
are signed by both the employee and the employer.
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